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Introduction 
 
Workers' Compensation pensions are awarded to the most seriously injured and disabled 
workers. The BC Liberals under Gordon Campbell shamelessly raided and reduced these benefits 
in 2002, saving money for their own constituency, the employers, by taking it away from those 
who could least cope with such financial loss. 
 
The Liberals ended pensions at age 65.  They reduced pensions to 90% of net (stealing 10% off of 
an already reduced amount because “net” doesn’t actually include all your income.)  They made 
loss of earnings pensions very hard to get.  They capped cost of living indexation to 1% BELOW the 
cost of living and with an absolute cap of 4% regardless of how much the actual cost of living had 
gone up.  They also started clawing back 50% of the CPP Disability pension. It's hard to believe 
that they would try to save money for employers this way, but that was their payback to those 
who helped them get elected.  They did a lot of other terrible things to Workers' Compensation 
along the way.   
 
Hopefully we will see some changes with the NDP government.  They have already had a policy 
review (Petrie Report1) and the word is that a Workers' Compensation Act review is in the works 
as well. 
 
Let’s just hope. 

 
 
 
The Legislation  
 
Workers' Compensation Act       

Permanent partial disability or disfigurement 

23  (1) Subject to subsections (3) to (3.2) and sections 34 and 35, if a permanent 

partial disability results from a worker's injury, the Board must 

(a)estimate the impairment of earning capacity from the nature and 

degree of the injury, and 

                                                      
1 https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-
approach?lang=en  1

https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en
https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en
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(b)pay the worker compensation that is a periodic payment that equals 

90% of the Board's estimate of the loss of average net earnings 

resulting from the impairment. 

(2) The Board may compile a rating schedule of percentages of impairment of 

earning capacity for specified injuries or mutilations which may be used as a guide 

in determining the compensation payable in permanent disability cases. 

(3) Subject to sections 34 and 35, if 

(a)a permanent partial disability results from a worker's injury, and 

(b)the Board makes a determination under subsection (3.1) with 

respect to the worker, 

the Board may pay the worker compensation that is a periodic payment that 

equals 90% of the difference between 

(c)the average net earnings of the worker before the injury, and 

(d)whichever of the following amounts the Board considers better 

represents the worker's loss of earnings: 

(i) the average net earnings that the worker is earning after the 

injury; 

(ii) the average net earnings that the Board estimates the 

worker is capable of earning in a suitable occupation after the 

injury. 

(3.1) A payment may be made under subsection (3) only if the Board determines 

that the combined effect of the worker's occupation at the time of the injury and 

the worker's disability resulting from the injury is so exceptional that an amount 

determined under subsection (1) does not appropriately compensate the worker 

for the injury. 

(3.2) In making a determination under subsection (3.1), the Board must consider 

the ability of the worker to continue in the worker's occupation at the time of the 

injury or to adapt to another suitable occupation. 

(4) Where permanent partial disability results from the injury, the minimum 

compensation awarded under this section must be calculated in the same manner 

as provided by section 29 (2) for temporary total disability but to the extent only 

of the partial disability. 

(5) Where the worker has suffered a serious and permanent disfigurement which 

the Board considers is capable of impairing the worker's earning capacity, a lump 

sum in compensation may be paid, although the amount the worker was earning 

before the injury has not been diminished. 2
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Period of payment for total or partial disability 

23.1   Compensation payable under section 22 (1), 23 (1) or (3), 29 (1) or 30 (1) may be paid to a 

worker, only 

(a)if the worker is less than 63 years of age on the date of the injury, 

until the later of the following: 

(i) the date the worker reaches 65 years of age; 

(ii) if the Board is satisfied the worker would retire after 

reaching 65 years of age, the date the worker would retire, as 

determined by the Board, and 

(b)if the worker is 63 years of age or older on the date of the injury, 

until the later of the following: 

(i) 2 years after the date of the injury; 

(ii) if the Board is satisfied that the worker would retire after 

the date referred to in subparagraph (i), the date the worker 

would retire, as determined by the Board. 

Retirement benefits 

23.2   (1) This section applies to a worker who is receiving periodic payments 

under section 22 (1) or 23 (1) or (3). 

(2) The Board must set aside, at the time a periodic payment is made to a worker, 

an amount that 

(a)is equal to 5% of the periodic payment, and 

(b)is in addition to the periodic payment. 

(3) A worker may apply to the Board to contribute to the amount set aside or to 

be set aside under subsection (2) an amount that is not less than 1% and not 

greater than 5% of each subsequent periodic payment made to the worker. 

(4) Subject to subsection (5), if the worker makes an application under subsection 

(3), the Board must, as soon as practicable, deduct the amount of the worker's 

contribution from each subsequent periodic payment made to the worker and add 

this contribution to the amount set aside under subsection (2). 

(5) The deductions made by the Board under subsection (4) may not be varied, 

except in response to an application by the worker to stop the deductions. 

(6) A worker may only once 

(a)make an application under subsection (3), and 

(b)apply to stop the deductions. 

(7) An application made under subsection (3) or (5) must be made in a form 

acceptable to the Board. 3
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(8) The Board must provide each worker annually with a statement containing all 

relevant information about the funds accumulated by the Board for payment of 

the worker's retirement benefit. 
 
 
The Policy 
 
The power to grant a Workers' Compensation pension comes from s. 23 of the Workers' 
Compensation Act . 
 
Implementing that legislation is the Rehabilitation Services and Claims Manual v. II. 
 
https://www.worksafebc.com/en/resources/law-policy/rehabilitation-services-and-claims-
manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-
and-claims-manual-volume-ii?lang=en  
 
This is policy, not law, although one of the controversial changes made to the Act  by the Liberals 
was to make policy binding. 
 
S. 99 of the Workers' Compensation Act says that in making a decision, a policy must be applied. 
 

Board decision-making 

99   (1) The Board may consider all questions of fact and law arising in a 

case, but the Board is not bound by legal precedent. 

(2) The Board must make its decision based upon the merits and justice of 

the case, but in so doing the Board must apply a policy of the board of 

directors that is applicable in that case. 

(3) If the Board is making a decision respecting the compensation or 

rehabilitation of a worker and the evidence supporting different findings 

on an issue is evenly weighted in that case, the Board must resolve that 

issue in a manner that favours the worker. 
 
The same language applies to the Workers’ Compensation Appeal Tribunal: 

Appeal tribunal decision-making 

250   (1) The appeal tribunal may consider all questions of fact and law 

arising in an appeal, but is not bound by legal precedent. 

(2) The appeal tribunal must make its decision based on the merits and 

justice of the case, but in so doing the appeal tribunal must apply a policy 

of the board of directors that is applicable in that case. 4

https://www.worksafebc.com/en/resources/law-policy/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii?lang=en
https://www.worksafebc.com/en/resources/law-policy/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii?lang=en
https://www.worksafebc.com/en/resources/law-policy/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii?lang=en
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(3) Despite subsection (1), the appeal tribunal is bound by a prior decision 

of a panel appointed under section 238 (6) unless 

(a)the specific circumstances of the matter under appeal are 

clearly distinguishable from the circumstances addressed in the 

prior decision, 

(b)subsequent to the prior decision, a policy of the board of 

directors that the panel relied upon in the prior decision was 

repealed, replaced or revised, or 

(c)the prior decision has been overruled under subsection (3.1) 

of this section. 

(3.1) Despite subsection (3), a panel appointed under section 238 (6) may 

overrule a prior decision of another panel appointed under that section. 

(4) If the appeal tribunal is hearing an appeal respecting the 

compensation of a worker and the evidence supporting different findings 

on an issue is evenly weighted in that case, the appeal tribunal must 

resolve that issue in a manner that favours the worker. 
 

So, the law is supposed to be above all policy or Practice Directives, but ss. 99 and 250  put a real 
kink in that hierarchy. 
 
Finally, there are Practice Directives that give guidelines  or “suggestions” on how to implement 
the Law and Policy. These are found at: 
 
https://www.worksafebc.com/en/law-policy/claims-rehabilitation/practice-directives  
 
Practice Directive C6-1 deals with PFIs and C6-2 deals with loss of earnings pensions.   
 
Both of these Practice Directives are included in Appendix 1 at the back of the materials. 
 
 
 
Plateau  
 
When an injury has “stabilized:” 
 

#34.54 When is the Worker’s Condition Stabilized 

When a worker is medically examined to assess the degree of impairment, the 
examining doctor must first determine whether the worker’s condition has stabilized. 
The examining doctor will decide whether: 

 
(a) the condition has definitely stabilized; 5

https://www.worksafebc.com/en/law-policy/claims-rehabilitation/practice-directives
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(b) the condition has definitely not yet stabilized; 

 
(c) he or she is unable to state whether or not the condition has 

definitely stabilized and 

 

• there is a likelihood of minimal change; or 

 

• there is a likelihood of significant change. 
 

Having regard to the examining doctor’s report and any other relevant medical 
evidence, the Board will then decide whether or not the worker’s condition is 
permanent to the extent that a permanent disability award should be assessed. 

 
In the case of (a), the condition is considered permanent and the permanent disability 
award is immediately assessed. A condition will be deemed to have plateaued or become 
stable where there is little potential for improvement or where any potential changes are in 
keeping with the normal fluctuations in the condition which can be expected with that kind 
of disability. In the case of (b), the condition is still temporary and the worker will be 
maintained on temporary wage-loss benefits under section 29 or 30 of the Act. 

 
In the situations where the examining doctor in (c)(i) above feels there is only a 
potential for minimal change, the condition will usually be considered as permanent 
and the permanent disability award established immediately on the basis of the 
prognosis. This approach will be particularly helpful where the disability is itself minor. 

 
The following guidelines operate in (c)(ii) above where there is a potential for 
significant change in the condition. 

 
1. If the potential change is likely to resolve relatively quickly (generally 

within 12 months), the condition will be considered temporary and 
the worker maintained on temporary wage-loss benefits under 
section 29 or section 30 of the Act, and a further examination will be 
scheduled. 

 
2. If the potential change is likely to be protracted (generally over 12 months), 

the condition will be considered permanent and the permanent 
disability award assessed and paid immediately on the worker’s present 
degree of disability and the claim scheduled for future review.2 

                                                      
2 Note that this section says there should be a future review.  This validates the awarding of the pension on the 
present condition even if there is a possibility of future change.  I understand that they will do a future review to 
determine if the worker has actually RECOVERED, but I don't know if they do it to see if they have worsened.  I 
haven't encountered a case yet.  This is like the old RSCM vol. 1 which made a two-year review mandatory for all LOEs 
only to determine if the worker was making MORE money than expected, never to see if they were making less. 6
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The examining doctor may be unable to fit the worker’s condition exactly into one of the 
categories discussed above. In such a case, the doctor should simply state the findings in 
terms of the categories as well as possible and the question whether the condition is 
temporary or permanent will have to be dealt with by the Board on the merits of the 
case. 
 

Plateau date is important because once a worker is plateaued, their benefits may be reduced or 
terminated. 
 
***Practice Tip: if your worker has been cut of wage loss benefits, no vocational rehabilitation 
assistance has been offered  and he just awaiting a pension decision, you can ask for continuity of 
income benefits. RSCM  #C11-98.10 
 
 
Continuity of Income Pending Assessment of Permanent Disability Award 

 

POLICY 

The Board may pay a rehabilitation allowance to assist workers who are not actively engaged in 
the rehabilitation process but who are awaiting assessment of their disability pension. This 
allowance will be considered for workers 

 
(a) whose disability has stabilized, 

 
(b) who are unemployed, or employed at a reduced income level due to their 

compensable disability, 

 
(c) who are not entitled to temporary wage-loss benefits, 

 
(d) who are not receiving other wage-loss equivalency benefits from the Board, and 

 
(e) who are likely to receive a permanent partial disability award under section 

23(3) of the Act 
 

 
Referral to Disability Awards  
 
A lot of appeals flow from the failure of the case manager to refer a file to disability awards for a 
pension assessment. 
 
The old system saw the case manager refer the file to disability awards to decide if there WAS a 
permanent residual disability, and if so, what percentage should be awarded.  In 2009 that was all 
changed to make the case manager the person responsible for deciding if there is a permanent 
disability.  If she decides there is a specific disability, she will then send the file to disability awards 
to decide how much the worker should get,  disability awards may or may not do a permanent 
functional impairment exam. 7
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#96.30 Disability Awards Decision-Making Procedures 

The Board determines whether an actual or potential permanent disability is accepted on a 
claim. 
 
Where the Board has accepted an actual or potential permanent disability, the Board then 
determines the extent of the disability, and calculates the worker’s 
permanent disability award entitlement. 
 
In cases of minor disabilities, the Board may calculate the award without the benefit of a 
medical examination if this is considered unnecessary having regard to the medical 
evidence already on the claim. Except for those cases, the normal practice is for a section 
23(1) assessment to be conducted for disability awards purposes by the Board or an 
authorized External Service Provider (see policy item #39.01). 
 
Although the evaluation is not the only medical evidence that the Board may use, it will 
usually be the primary input. 

 
The decision-making procedure for assessing entitlement to a permanent disability 
award for psychological impairment is discussed in policy item #39.01. 
 
In those cases where the worker has a section 23(1) assessment, the Board is required to 
notify the worker indicating the results of the evaluation and the conclusions reached 
regarding the question of permanent disability award entitlement. 

 
The final decision on the assessment of a permanent disability award under section 23(3) 
is made by the Disability Awards Committee. 
 
Requests for the commutation of permanent disability awards are adjudicated by the 
Board. Before making a decision, it may be necessary to obtain vocational 
rehabilitation input. 

 
***Practice Tip Always remember to see if chronic pain has been considered.  If it has been 
omitted, it is a mistake to appeal the decision not to award chronic pain.  The tribunals won't deal 
with it unless it was considered and denied by the Board in the first instance. You need to go back 
to the case manager to ask them to adjudicate chronic pain. 
 
WCAT-2011-01311 (Hoole)  
 
[31] I agree with the review officer that there is little indication of reduced range of motion; 
however, that is not the only indicator of potential disability and the remainder of the evidence on 
file persuades me that there is at least the "possibility" of permanent disability flowing from the 
worker's right knee compensable aggravation.  
 8
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[32] It may well be a difficult matter to distinguish any functional deficits in the worker's right knee 
aggravation from the deficits solely related to her pre-existing condition in that region; however, in 
my view, that difficulty is better resolved by way of a thorough medical assessment rather than by 
refusing to address the issue in the first place.  
 
[33] Simply put, I consider that the threshold set out in policy item #96.30 is a low one and that the 
worker's circumstances are sufficient to meet this threshold in the circumstances of this appeal 
 
 
PFIs 
 
A PFI has to be assessed first, before consideration of a loss of earnings: 
 

In all cases where a permanent partial disability results from a work injury, a 
worker’s entitlement to a permanent partial disability award must be calculated 
using the method set out in section 23(1) of the Act. In determining the  
compensation payable under 23(1), the Board may be guided by section 23(2), 
which permits the use of a schedule of percentages of impairment of earning 
capacity for specified injuries or mutilations. 
 
In all but exceptional cases, the effect of the disability on a worker will be 
appropriately compensated under section 23(1). 
 

Again, some perspective:  under the old system the Board had to calculate both PFIs and LOEs and 
award whichever was higher. You can see what a profound change this meant to permanently 
injured workers and why it saved employers hundreds of millions of dollars (probably billions by 
now). 
 
Remember this if you make a presentation to the new government commission to look at the 
Workers' Compensation Act (if we get it.) 
 
It's really important to remember what PFIs are meant to cover: 
 

A permanent partial disability award calculated under section 23(1 also reflects 
such factors as: 

 
(a) short term fluctuations in the compensable condition; 

 
(b) reduced prospects of promotion; 

 
(c) restrictions in future employment; 

 
(d) reduced capacity to compete in the labour market; and 

 9
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(e) variations in the labour market.3 
 

Often we will see workers who have been accommodated at their pre-injury jobs and they have 
been denied a PFI not only due to minimal physical findings but also on the basis that they have 
returned to work and are getting the same wages. But clearly, where a worker needs an 
accommodation in order to do their own job, their “capacity to compete in the labour market” 
has been reduced as has their chances of promotion. This is often overlooked. 
 
Permanent Disability Evaluation Schedule (PDES) 
 
Most permanent functional impairment awards (PFIs) will fall somewhere under the Permanent 
Disability Evaluation Schedule (PDES) Which is Appendix  4 of the RSCM and can be found here: 
 
https://www.worksafebc.com/en/resources/law-policy/rehabilitation-services-and-claims-
manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii/appendix-4?lang=en  
 
The PDES covers a lot of areas. You need to keep it handy if you are doing a scheduled award 
appeal.  A few important points to remember are: 
 
Age adaptability – once you “over the hill” and have reached the ripe old age of 45, you get an 
enhancement factor based on your age.  You get 1% of your assessed disability added for each 
year you are over 45.  This is not 1% overall, it is 1% of your disability. Here is an example provided 
in the PDES: 
 

Award effective at age 55 
Scheduled disability is 50 of total disability 
Age adaptability factor 10% of 50% = 5% of total disability 
Disability assessed at 55% of total disability 

 
Enhancement – is one that you always want to check for. It's fairly complicated and you need to 
check the PDES at Paragraph II, but it pretty much boils down to something like this: if you have 
one bad limb already (or you injure both), then the impact of the injury to your limb will be worse. 
A permanent injury to your right knee will impact your ability to walk and function even if you 
have a good left leg, but if you already have a problem with your left leg, you are probably going 
to be a lot worse off. 
 
This can apply to arms, shoulders, elbows, wrists, fingers, legs, vision, hearing loss, and also the 
spine, if damage to a limb affects a spine disability. There’s also a calculation where a combination 
of disabilities may make ambulation more difficult. 
 
Generally, the rule is that if you have disabilities on both sides, you add 50% of the lesser 
disability to your overall award. 
 

                                                      
3 Paragraph #39.00 of the RSCM. 10

https://www.worksafebc.com/en/resources/law-policy/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii/appendix-4?lang=en
https://www.worksafebc.com/en/resources/law-policy/rehabilitation-services-and-claims-manual-volume-ii/rehabilitation-services-and-claims-manual-volume-ii/appendix-4?lang=en
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Devaluation – one of my personal favourites.  This calculation ensures that people don't get rich 
by chopping off various parts of their body one at a time. That is, if you lose parts of your hand 
and arm a bit at a time, you are capped at the amputation value of the arm; by the same token, if 
you have your arm chopped off but you had already had a fused wrist, you won't get the value of 
a “good arm”.  You will have the value of the fused wrist deducted. 
 
One more thing: if you are right-handed, you will not get anything more for losing your right arm 
than your left.  In WCB world, you can just learn to use the other one! 
 
 

 
 
There’s a Disability Calculator that explains how the percentages are awarded for each PDES 
disability. The Table of Contents is included in Appendix 3 and can be found at: 
 
https://www.worksafebc.com/en/resources/law-policy/practice-documents/disability-awards-
s231-specifications-and-
calculations?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsear
ch%23q%3Ds.%252023(1)%2520calculator%26sort%3Drelevancy%26f%3Alanguage-
facet%3D%5BEnglish%5D  
 
Non-scheduled Awards 
 
Non-scheduled awards are PFIs that don't fall under the Permanent Disability Evaluation 
Schedule. They may be a condition or injury not listed in the PDES, or multiple injuries.  Certain 
occupational diseases may attract non-scheduled awards. Age adaptability, enhancement and 
devaluation are not applied to non-scheduled awards. 
 
Chronic Pain 
 
Chronic pain is a complicated subject and could take up the whole day.  We do offer courses on 
chronic pain appeals fairly regularly. We don't have time to go into it at great length today, but 
will touch on a few basics: 
 

RSCM #39.02 Chronic Pain 

This policy sets out guidelines for the assessment of section 23(1) awards for workers who 
experience disproportionate disabling chronic pain as a compensable consequence of a physical 
or psychological work injury. 

 11

https://www.worksafebc.com/en/resources/law-policy/practice-documents/disability-awards-s231-specifications-and-calculations?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3Ds.%252023(1)%2520calculator%26sort%3Drelevancy%26f%3Alanguage-facet%3D%5BEnglish%5D
https://www.worksafebc.com/en/resources/law-policy/practice-documents/disability-awards-s231-specifications-and-calculations?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3Ds.%252023(1)%2520calculator%26sort%3Drelevancy%26f%3Alanguage-facet%3D%5BEnglish%5D
https://www.worksafebc.com/en/resources/law-policy/practice-documents/disability-awards-s231-specifications-and-calculations?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3Ds.%252023(1)%2520calculator%26sort%3Drelevancy%26f%3Alanguage-facet%3D%5BEnglish%5D
https://www.worksafebc.com/en/resources/law-policy/practice-documents/disability-awards-s231-specifications-and-calculations?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3Ds.%252023(1)%2520calculator%26sort%3Drelevancy%26f%3Alanguage-facet%3D%5BEnglish%5D
https://www.worksafebc.com/en/resources/law-policy/practice-documents/disability-awards-s231-specifications-and-calculations?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3Ds.%252023(1)%2520calculator%26sort%3Drelevancy%26f%3Alanguage-facet%3D%5BEnglish%5D
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1. Definitions: 
 
Chronic pain is defined as pain that persists six months after an injury and beyond the usual 
recovery time of a comparable injury. 

 
The Board distinguishes between two types of chronic pain symptoms: 

 
Specific chronic pain - pain with clear medical causation or reason, such as pain that is 
associated with a permanent partial or total physical or psychological disability. 

 
Non-specific chronic pain - pain that exists without clear medical causation or reason. Non-
specific pain is pain that continues following the recovery 
of a work injury. 

 
2. Multidisciplinary Assessment: 

 
Where a worker has been referred for a permanent partial disability assessment under section 
23(1) for chronic pain, the Board may refer the worker for a multidisciplinary assessment. (See 
Item C3-22.20, Compensable Consequences 
- Pain and Chronic Pain) 

 
A multidisciplinary assessment may involve consideration of the worker’s medical history, health 
status, the impact of the pain on the worker’s physical functioning, psychological state, 
behaviour, ability to perform the pre-injury occupation and ability to perform activities of daily 
living. (See Item C3-22.20, Compensable Consequences - Pain and Chronic Pain) 

 
Based on the various assessments, the evaluation will provide the Board with information on 
whether the worker is experiencing persistent chronic pain as a result of a work injury or 
disease and the extent of the chronic pain. The evaluation will also provide information on 
the consistency of the worker’s pain presentations. 

 
(d) Evidence Considered in a Chronic Pain Section 23(1) Assessment: 

 
In making a determination under section 23(1), the Board will enquire carefully into all of the 
circumstances of a worker’s chronic pain resulting from a compensable injury or disease. 

 
The evidence that the Board may consider in a section 23(1) assessment for chronic pain 
includes the following: 

 

• The findings of any multidisciplinary assessments. 

 

• Information provided by the worker’s attending physician as well as any other 
relevant medical information on the claim. 

 

• The worker’s own statements regarding the nature and extent of the pain. 12
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• The worker’s conduct and activities and whether they are consistent with the pain 
complaints. 

 

• In cases of specific chronic pain, the Board will consider the extent of the 
associated physical or psychological permanent impairment and whether the 
specific chronic pain is in keeping with the particular permanent impairment. 

 
The evidence that is relied upon to support the assessment of a section 23(1) 
award must be fully documented. 
 
***Practice Tip Remember when arguing an appeal about chronic pain that paragraph #97.32 of 
the RSCM expressly says that the evidence of a worker should not be dismissed because of an 
assumption of bias; nor does it have to be corroborated. We think it's important to remind 
appellate panels that they need to have some grounds to dismiss a worker’s own evidence about 
their pain.  Too often it seems like they forget this section, together with ss. 99 & 250 of the 
Workers' Compensation Act that say that the worker should be given the benefit of the doubt 
where the facts are evenly weighted. 
 

#97.32 Statement of Worker about His or Her Own Condition 
 
A statement of a worker about his or her own condition is evidence insofar as it 
relates to matters that would be within the worker’s knowledge, and it should not 
be rejected simply by reference to an assumption that it must be biased. Also, 
there is no requirement that the statement of a worker about his or her own 
condition must be corroborated. The absence of corroboration is, however, a 
ground for considering whether the worker should be interviewed by the Board, or 
telephone enquiries made, or whether anything relevant could be discovered 
by having the worker medically examined. A conclusion against the statement of 
the worker about his or her own condition may be reached if the conclusion rests 
on a substantial foundation, such as clinical findings, other medical or nonmedical 
evidence, or serious weakness demonstrated by questioning the worker, 
or if the statement of the worker relates to a matter that could not possibly be 
within his or her knowledge. 
      (Emphasis added)  

 
Practice Directive #C3-1 deals with chronic pain. It is in Appendix #2 at the end of the materials. 
 
 
 
 
 
 
CASES: 
 13
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DISPROPORTIONATE CHRONIC PAIN 
 
WCAT-2005-03239 (Mousseau) Noteworthy Decision Summary:  
 

This decision is noteworthy as an example of the application of the chronic pain policy 
found at policy item #39.02 of the Rehabilitation and Services Claims Manual, Volume II 
(RSCM II) in cases involving workers with specific chronic pain. In particular, it addresses 
the issue of whether specific chronic pain which is aggravated by work is sufficiently 
disproportionate to the associated physical impairment so as to create entitlement to an 
award for chronic pain. 

 
… 
 
The levels of pain which were experienced by the worker at the time of the decision were 
considerably greater than his expressed levels of pain at his permanent functional 
impairment assessment. Those levels of pain were considered by the Board to be 
proportionate to his objective physical impairment. The pain experienced by the worker at 
the time of the decision was a result of the interaction between his objective physical 
impairment and work which aggravated the area of the injury. It had been decided that 
the worker was able to perform this work, but the effect of his performing this work was a 
greatly increased level of pain which he would not otherwise have. Although the Board 
medical advisor anticipated that the worker could develop “intolerable” levels of pain, this 
was not and could not be reflected in his permanent functional impairment assessment. In 
the panel’s view, the worker’s functional impairment award reflected the level of pain that 
is proportionate to his physical impairment but it did not reflect, nor did it compensate for, 
the level of pain that the worker had as a result of attempting to work. 

 
WCAT-2006-04411 (Riecken):  
 

While the worker's pain is consistent with the nature of her compensable injury, and the 
objective impairment identified through range of motion measurements likely includes 
some impairment due to pain, the worker has also described impairment of function that 
is not related to limited range of motion. She has persistently described increased pain 
with weight bearing that limits her ability to stand for extended periods and limits her 
walking endurance to 10 minutes. She is unable to run. I do not read Dr. C's evaluation or 
the attached memo as including these pain-related functional limitations in the objective 
impairment rating under the PDES. The PDES rating is based on limited joint movement 
and does not reflect other aspects of impaired functioning resulting from chronic pain.  

 
Considering the evidence as a whole I find that the worker's specific chronic pain is 
disproportionate to her objective physical impairment and that it results in an additional 
degree of impairment not reflected in the PDES impairment rating. The worker is entitled 
to an award for chronic pain under policy item #39.02.  

 
 
 14
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WCAT-2006-04572 (King):  
 
 I agree with the medical advisor's opinion that the worker's pain in a clinical setting is what would 
be expected from the nature of the injury and the loss of range of motion. However, the worker 
does not perform his employment duties in a clinical setting. He works outdoors and uses his 
injured wrist/arm to perform manual labour, often involving jarring, as when driving a tractor in 
the field. Dr. Kokan had warned the worker that pain was an anticipated consequence of 
performing these types of duties. It is the worker's testimony, which I accept, that the continuous 
exposure of his wrist to inclement seasonal weather and the need to use his right wrist 
continuously in performing his employment duties, causes an increase to his normal pain, thus 
limiting his earning capacity. For reasons cited above I find the worker's specific chronic pain to be 
disproportionate to what would be expected for such an injury and find that the worker is entitled 
to an award of 2.50% for chronic pain.  
 
 
WCAT-2012-02084 (Broad):  
 

[52] I accept the worker's statement that the pain spreads to the legs. I find that this is 
supported by the evidence in Dr. Sabir's report where he comments on a sciatic pain and 
the permanent functional impairment evaluation where the worker reported pain in his 
buttocks and thigh. This is consistent with the medical evidence before me. I find that it is 
sufficient to conclude that the worker's pain is a generalized pain, which is consistent with 
disproportionate pain.  

 
WCAT-2013-02410 (Katramadakis)  
 

[36] While the worker’s pain is consistent with the nature of his compensable injury, and 
the objective impairment identified through range of motion measurements likely includes 
some impairment due to pain, the worker has also described impairment of function that 
is not related to limited range of motion for example, sustained walking on uneven 
ground, and sustained sitting and prolonged static standing, which the Board has also 
accepted as being part of his permanent limitations. I do not read Dr. Leifso’s PFI 
assessment as including these pain-related functional limitations in the objective 
impairment rating under the Schedule. The Schedule is based on limited joint movement 
and does not reflect other aspects of impaired functioning resulting from chronic pain. I 
am also mindful that the worker relies on other forms of pain management medications 
including THC ingredient compounds, and Oxycodone, which appear disproportionate to 
the medication regime identified by Dr. Evans for managing pain given the worker’s injury. 

 
 
 
CHRONIC PAIN – MULTIPLE 2.5% AWARDS  
 
WCAT-2005-03569 (Murray) - Noteworthy Decision Summary:  
 15
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Where a worker has disproportionate chronic pain arising from more than one body part, 
policy item #39.01 of the Rehabilitation Services and Claims Manual, Volume I does not 
limit a worker to one chronic pain award under section 23(1) of the Workers 
Compensation Act. Therefore, to the extent that disability in the workers’ compensation 
system is reflected by an increased percentage of total disability, a worker should receive 
multiple chronic pain awards where more than one body part is the source of the 
disproportionate disabling chronic pain. 

 
 
R0143143 – September 6, 2012 (Bal):  
 

It has been well established by previous review and appeal decisions that separate chronic 
pain awards may be granted for separate chronic pain conditions. In this worker’s case, I 
am satisfied that the Board accepted three separate permanent chronic pain conditions as 
a result of three separate resolved soft tissue injuries.  

 
R0177815 – April 9, 2014 (Fletcher):   
 

I am of the view that the medical evidence establishes that the worker suffers from two 
distinct anatomical sources of chronic pain, and that a further referral to Disability Awards 
is warranted.  In this regard, I am persuaded by the expert opinion of Dr. F, who, after 
examining the worker and reviewing the relevant medical evidence, documented two 
sources of pain in the worker’s right thumb/wrist area, with the primary source being in 
the area of the STT joint and the secondary source the worker’s injured UCL.      

 
Accordingly, I find that there is potential further permanent disability associated 
with a second anatomical source of the worker’s ongoing pain complaints, namely the STT 
joint osteoarthritis, which warrants a further referral to Disability Awards for assessment. 

 
Psychological PFIs  
 
RSCM #96.30: 
 

The decision-making procedure for assessing entitlement to a permanent disability award 
for psychological impairment is discussed in policy item #39.01 (above). 
 
In those cases where the worker has a section 23(1) assessment, the Board is required to 
notify the worker indicating the results of the evaluation and the conclusions reached 
regarding the question of permanent disability award entitlement. 

 
The final decision on the assessment of a permanent disability award under 
section 23(3) is made by the Disability Awards Committee. 
 

The Psychological Disability Awards Committee (PDAC) is infamous for its outrageously low 
awards. They almost always have to be appealed. 16
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They start off by first announcing that they will give nothing for somatic symptom disorder, a DSM 
5 diagnosis that is recognized as a disability by the American Psychiatric Association. For many 
people who have Somatic symptom disorder with predominant pain, this is a very significant 
component of their disability. 
 
The PDAC inserts the following boilerplate into all it's decisions on somatic symptom disorder: 
 

The diagnosis of Somatic Symptom Disorder with predominant pain indicates significant 
disruption in daily life associated with prominent somatic symptoms (physical complaints) 
and significant distress. The diagnosis does not require there to be any underlying medical 
condition associated with the somatic symptoms, anxiety or life disruption. It is associated 
with focused attention on somatic symptoms, attribution of normal bodily sensations to 
physical illness (real or imagined), catastrophic interpretations of body sensations, worry 
about illness and fear that physical activity may damage the body. In essence, the person 
attributes bodily symptoms to medical illness rather than recognizing them as a normal 
phenomenon or psychological stress. It is this pathological process, which distinguishes 
Somatic Symptom Disorder with predominant pain, from the anxiety and depression that 
can arise from coping with chronic pain, or be completely unrelated to any injury. The 
pathological thought process arises predominantly, from characterological traits and/or 
mistaken beliefs about physical sensations. As such, they do not, in and of themselves 
result in psychological impairment. 
 
Where there are associated psychological factors (e.g., anxiety or depression) which 
constitute a diagnosed and accepted condition (e.g., Major Depressive Disorder, 
Adjustment Disorder with Anxiety, etc.), PDAC will recommend an award for the 
psychological impairments associated with the additional diagnosis. 
 
When WorkSafeBC accepts that a worker is eligible for a Pain Award, an award is 
considered for the pain by the Board officer. The Pain Award is not dependent on the 
presence of a psychological 
diagnosis. 
 
Thus, in considering the total compensation, it may be a combination of the appropriate: 
 
1) Physical PFI award 
2) Psychological PFI award 
3) Pain award. 
 
The Somatic Symptom Disorder with predominant pain diagnosis is not rated itself, 
because its effects are subsumed under a combination of the three awards as appropriate. 

 
Cases: 
 
 
SOMATIC SYMPTOM DISORDER 17
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A1604615 - March 15, 2017 (Pierzchalski):   
 

[24] As part of the November 30, 2015 PDAC LTD memo, it was stated the PDAC continued 
to be of the opinion that somatic symptom disorder with predominant pain should not be 
rated independently, because its effects were already subsumed under a combination of 
three other awards as appropriate. These awards were the worker’s physical PFI award, 
psychological PFI award, and pain award.  
 
… 
 
[28] Subsequent to the PDAC review, the worker’s representative attempted to get an 
updated report from Dr. Joy but was informed that Dr. Joy was no longer providing 
psychological assessments in Board matters. Therefore, a January 31, 2017 report was 
provided from Dr. Nader , a registered psychologist.  
 
… 
 
[41] Practice Directive #C3-1 provides that compensation may be provided for both 
chronic pain and a pain disorder when both are present. Dr. Nader confirms that somatic 
symptom disorder does result in psychological impairment and can include behavioural 
components in addition to cognitive changes in that maladaptive thought patterns can 
result in psychological impairment.  
 
[42] It is submitted that the two accepted psychological conditions are interrelated as both 
are a response to the pain and anxiety surrounding the knee injury. It is not necessary to 
attempt to parcel out the limitations and impairment between the two conditions. Rather, 
the global impact of both psychological conditions can be considered together to obtain an 
impairment rating. This was the approach taken by the tribunal in WCAT-2015-01808 
(paragraphs 93 and 94).  
 
… 
 
[68] The PDAC was of the opinion that many of the worker’s symptoms arise wholly from 
pain and many of the remaining symptoms arise partially from pain and partially from a 
normal and expectable response to the significant persistent pain. The PDAC treated the 
worker’s disturbed sleep, reduced energy, tiredness, fatigue, changes in appetite, and loss 
of interest in sex as attributable to an expected response to severe pain. It was noted the 
worker has received an award for chronic pain.  
 
[69] The PDAC noted that “…those difficulties in overall psychological functioning that arise 
wholly from pain, which is a physical and not a psychological condition, are excluded from 
consideration.” The PDAC went on to explain that “… only those limitations that arise 
wholly or partly from a psychological condition are considered.” PDAC was of the view that 
such conditions would not affect current or future earnings capacity.  18



 
          WCB Pensions 2018 
 
 

 
[70] Dr. Nader specifically comments on the PDAC analysis and points to how somatic 
symptom disorder may give rise to impairment and relies on specific references in the 
DSM-5. He was of the opinion that PDAC was focusing on one aspect of somatic symptom 
disorder which was maladaptive thought patterns without considering the affective and 
behavioural components of disorder that contribute to impairment. He also noted that 
PDAC does not appear to consider how maladaptive thought patterns, in and of 
themselves, can contribute to psychological impairments, as documented in the DSM-5.  
 
… 
 
[80] … In this case I find that placing the worker at the lower rating of 30% PFI for his 
psychological conditions also effectively recognizes the overlap with the recognized award 
of 2.5% that was granted for chronic pain.  

 
 
WCAT-2014-01165 (Redmond)  
 

[16] A part of his submissions to WCAT in that appeal the worker provided a medical-legal 
report from Dr. P. Joy, a registered psychologist, dated June 17, 2011. Dr. Joy said that he 
had diagnosed the worker with a multiaxial diagnosis of Pain Disorder with Psychological 
Factors and a General Medical Condition, chronic (Pain Disorder). He said that while the 
worker's condition in 2009 may have been sufficient to support a diagnosis of Major 
Depressive Disorder, there was not a similar finding in 2011. Dr. Joy said the worker had a 
history of substance abuse and dependence that was now in partial to full remission. 
Dr. Joy said the worker's Pain Disorder referenced primary posterior neck, right shoulder 
and right upper arm pain with pain radiating into the right forearm and hand. He said the 
worker described, as well, right-sided headache pain, low back, right foot, less left 
shoulder and left arm pain and numbness.  
 
[17] Dr. Joy said the condition of Pain Disorder was characterized by pain that was the 
predominant focus of the clinical presentation and of sufficient severity to warrant clinical 
attention. He said the worker had features of reactive anxiety and depressive 
symptomatology although both were not severe at the time of assessment.  
 
… 
 
[19] Dr. Joy said an assessment of the worker's overall level of psychological, social and 
occupational functioning indicated he had moderate symptoms and moderate impairment 
based on his diagnosed Pain Disorder. There was ongoing partial disability in most areas of 
his life activity, including family and home responsibilities, recreation, social activity, 
occupation, sexual behaviour, self-care and life-support activity and sleep. Symptoms were 
managed by medication in part.  
… 
 
[23] Dr. Joy considered the Board document "PDAC Section 23(1) Guidelines" and said the 19
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behavioural description of the worker's present work capacity was likely found in the 
permanent functional impairment (PFI) range of 30% to 35% and possibly higher, with 
moderate residual symptoms in the context of narcotic medication. He said the worker 
was partially capable of competitive employment and there was partially adequate 
adaptation to impairment with accommodation. There was, he said, moderate increased 
risk of decompensation under normal stress.  

 
… 

 

[73] I agree with Dr. Joy that the appropriate range for the assessment of the worker's 
psychological disability at the plateau date was between 30% and 35%. Given his 
indication that the worker's condition could on some interpretations of the evidence, be 
rated even higher than that, I find it is appropriate to rate the worker's psychological 
disability at the high end of the range identified by Dr. Joy. I find, therefore, the worker 
was entitled to a psychological functional impairment award of 35% of total disability as of 
the effective plateau date of that award...  

 
PDAC – ADJUDICATOR OR EXPERT?   
 
The PDAC recommendation is NOT considered expert evidence by WCAT. 
 
WCAT-2015-01033 (Marten): 
 

[64] Also at the outset and with reference to whether the PDAC evidence constitutes 
expert evidence for the purposes of policy items #96.30 and #97.40, I agree with and 
adopt the reasons of prior WCAT panels in WCAT-2007-01476 and WCAT-2014-00769 that 
it does not.  While not bound by prior WCAT decisions, I agree that the PDAC plays an 
adjudicative role in determining the percentage of disability, rather than providing a 
comprehensive impairment evaluation of the kind undertaken by an external service 
provider.  The PDAC memorandum is an adjudicative decision, not expert evidence. 

 
Psychological PFIs are included in the PDES.  There is also a table of “Guidelines” compiled by the 
PDAC.  You must always refer to these when arguing a psychological PFI appeal. These are set out 
in the appendices. 
 
The Review Division recently handed out a chart that lists factors considered for psychological 
PFIs.  It is included in the appendices. 
 
PDAC GUIDELINES – IN APPLICATION  
 
R0216838 - June 14, 2017 (Rooney):  
 

On October 21, 2016, in the decision letter under review, the Board determined 
the worker was entitled to a psychological permanent partial disability award of 20



 
          WCB Pensions 2018 
 
 

15% of total disability, plus an age adaptability factor. 
 
… 
 
According to the PDAC Guidelines, to determine a rating within the mild or 
moderate level of impairment, consideration is given to the following factors: 
 

• The degree of the worker’s residual symptoms 

• The worker’s risk of decompensation 

• The degree to which accommodation or different job would attenuate 
the worker’s impairments/ the worker’s capability for competitive work. 

• The extent to which the worker has problems with activities of daily 
living or 

• executive dysfunction 

• The likelihood of continuing treatment and support. 
 
 
The Degree of the Worker’s Residual Symptoms 
 
… 
 
After considering all of the evidence on file, I find that the worker’s residual symptoms fall 
within the moderate range.  He is independent in self-care and there is no evidence of 
difficulty completing daily tasks.  Consequently, I find the worker’s decision making is 
minimally impaired.  Further, the worker is capable of interacting appropriately and 
communicating with people.  However, I recognize that the worker’s brooding and 
ruminative thoughts do interfere with his ability for normal social interaction, and that he 
has reduced motivation to interact with others outside of his immediate family.  In 
addition, the worker is experiencing significant sleep disruption as a result of his 
depression which likely interferes with his ability to sustain focused attention and perform 
at a normal work pace. Consequently, I find that moderate residual symptoms best 
describe the worker’s level of impairment.  Moderate residual symptoms are compatible 
with the range of 30 to 45%.  
 
The Degree to Which an Accommodation for a Different Job Would Attenuate the 
Worker’s Psychological Impairment./ The worker’s capability for competitive 
work. 
 
… 
 
Based on this evidence, I find that the worker is capable of competitive work; 
however, has an inadequate adaptation to impairment with or without 
accommodation.  This level of impairment is compatible with a rating of 30% or 
higher. 
 21
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Risk of Decompensation 
 
Dr. F advised that the worker was likely to exhibit significant deterioration in his 
performance at work if he was required to interact with the individuals he 
perceived as harassing him.  Dr. F also noted that the worker was likely to 
continue struggling in his current position as a result of interference from his 
mood-related symptoms. Dr. F’s opinion is consistent with the opinion of Dr. M, a 
Psychologist, who suggested the worker was limited in his ability to perform 
complex or multitasking activities and to tolerate tasks with strict deadlines, time 
pressures, and high expectations for productivity.   
 
Based on this evidence, I find that the worker would be at a high risk of 
deterioration under stressful situations.  The PDAC guidelines indicate that a 
worker who is at a moderate increased risk of decompensation under stressful 
situations would be rated at the upper end of the mild category and a worker with 
a moderate increased risk of decompensation under normal stress would be 
rated at the lower end of the moderate range.  I find that the worker’s risk of 
decompensation is at a high level and therefore would be more compatible with 
the higher rating.  This level of decompensation falls within the 30 to 35% range. 
 
Whether the Worker Has Problems with Activities of Daily Living or Executive 
Dysfunction. 
 
Having reviewed the evidence, I am satisfied that the worker does not have 
problems with activities of daily living or executive dysfunction.  Activities of daily 
living are basic activities, which are performed by individuals on a daily basis for 
self-care, and include, but are not limited to such things as walking, feeding, 
dressing, bathing and grooming.  The evidence on file demonstrates that the 
worker is able to take care of his personal needs.  Given this evidence, I 
conclude that the worker does not have any problems with activities of daily 
living, nor is there evidence of executive dysfunction, as the worker does not 
require any monitoring of complex tasks. 
 
Summary  
 
Accordingly, I am satisfied that the weight of the evidence supports the worker’s 
permanent psychological disability falls within the 30 to 35% range.  The worker 
has moderate residual symptoms. He is capable of competitive work; however 
accommodation or a different job would not significantly attenuate the worker’s 
psychological impairment.  Both of these factors suggest the worker’s 
psychological impairment falls within the lower end of the moderate range.  The 
worker, however, has a high risk of decompensation under stressful situations, 
which suggests a higher impairment rating.  Consequently, I find the worker’s 
psychological impairment is best rated at 35%, which is at the higher end of the 
range. 

 22



 
          WCB Pensions 2018 
 
 
Proportionate Entitlement  
 
Where the worker had a pre-existing disability (as opposed to a pre-existing condition) the board 
will apply proportionate entitlement. 
 
Workers' Compensation Act: 
 

Section 5(5) of the Act provides: 
 
Where the personal injury or disease is superimposed on an already existing disability, 
compensation must be allowed only for the proportion of the disability following the 
personal injury or disease that may reasonably be attributed to the personal injury or 
disease. The measure of the disability attributable to the personal injury or disease must, 
unless it is otherwise shown, be the amount of the difference between the worker’s 
disability before and disability after the occurrence of the personal injury or 
disease. 

 
Paragraph #44.10 of the RSCM sets out the guidelines they use: 
 

#44.10 Meaning of Already Existing Disability 

The mere fact that the worker suffered from some weakness, condition, disease, or vulnerability 
which partially caused the personal injury or disease is not sufficient to bring Proportionate 
Entitlement into operation. The pre-existing condition must have amounted to a disability prior 
to the occurrence of the injury or disease. 

 
Three situations are distinguished: 

 
1. In cases where it has been decided that the precipitating event or activity, and its 

immediate consequences, were so severe that the full disability presently suffered by the 
worker would have resulted in any event, regardless of any pre-existing disability, section 
5(5) should not be applied. 

 
2. In cases where the precipitating event or activity, and its immediate consequences, were 

of a moderate or minor significance, and where there is only x-ray evidence and nothing 
else showing a moderate or advanced pre-existing condition or disease, Proportionate 
Entitlement should not be applied. These cases should not be classified as a disability 
where there are no indications of a previously reduced capacity to work and/or where 
there are no indications that prior ongoing medical treatment had been requested and 
rendered for that apparent disability. In determining whether there has been ongoing 
treatment, regard will be had to the frequency of past treatments and how long before 
the injury they occurred. 

 
3. Where the precipitating event or activity, and its immediate consequences, were of 

moderate or minor significance, but x-ray or other medical evidence shows a moderate to 
advanced pre-existing condition or disease, and there is also evidence of a previously 23
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reduced capacity to work and/or evidence of a request for and rendering of medical 
attention for that disability, section 5(5) should be applied. 

 
So, it is important to distinguish between a pre-existing disability and a pre-existing condition. 
 
 
 
LOSS OF EARNINGS s. 23(3) 
 
The most important appeals we will do are usually the LOEs. 
 
The new s. 23(3) was arguably the most drastic attack on the rights of injured workers of all the 
changes the Liberals made.  As set out above, pensions used to automatically be assessed for both 
PFI and LOE and the worker paid whichever was the greater. 
 
The legislation introduced by the Liberals in 2002 introduced a new concept of “so exceptional,” 
something no one had ever seen before.  They had to erect the highest barriers they could to 
prevent workers from getting LOEs and so “exceptional” was not enough. 
 
s. 23(3) 

(3.1) A payment may be made under subsection (3) only if the Board determines 

that the combined effect of the worker's occupation at the time of the injury and 

the worker's disability resulting from the injury is so exceptional that an amount 

determined under subsection (1) does not appropriately compensate the worker 

for the injury. 
 
There’s been a lot of caselaw on the adjudication of this section. 
 
As Practice Directive C6-2 (in appendix 1) states: 
 

WorkSafeBC recognizes that a “significant loss of earnings” exists where the difference 
between the worker’s pre-injury earnings against the combined total of the post-injury 
earnings and the amount of the section 23(1) award is at least 25%. In addition, 
WorkSafeBC recognizes that a “significant loss of earnings” does not exist when the 
calculated result is 5% or lower. However, consideration is given to the individual 
circumstances of each case to determine if a significant loss of earnings exists. 

 
A loss of earnings assessment is not automatic.   In making a determination under subsection (3.1) 
 the Board must consider the ability of the worker to continue in the worker’s occupation at the  
time of the injury or to adapt to another suitable occupation.  If the worker meets the test set out  
in subsection (3.1) the worker is then found to be eligible for a loss of earnings assessment.  Based  
on the results of this assessment the worker may be entitled to a loss of earnings award. 
 
Premature LOEs  24
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One of the principal issues we need to address when we get an LOE decision is, “Is it too early?” 
 
All too often board officers will rush to issue a “no LOE” decision as soon as there is a 
rehabilitation plan drafted, without the worker having any real chance of knowing whether that 
plan will be successful or not.  This may even be the case where a worker has returned to her pre-
injury job, but she is not sure whether she can do it or not. 
 
WCAT 2014-01124 considered the case of a young man who ad suffered a significant and 
permanent injury as a snowboard instructor.  He had an undergraduate degree in science. He was 
give a VR plan that saw him do a two-year MBA.  He had not participated in formulating the plan.  
He disagreed with it and the conclusion that he could do it and have no LOE.  The panel 
concluded: 
 

 While the worker is undergoing retraining with a goal of being able to adapt to 
 a new occupation, it is undetermined at this time whether or not he will be able to 
complete the training into the occupations as identified by the Board as being 
suitable.  The worker is presently in the process of vocational rehabilitation and while he 
has completed two courses successfully, I hesitate to conclude from that that the worker 
will complete the remainder of his vocational rehabilitation successfully and be able to 
adapt into the occupation identified by the Board officer as being suitable.  I find that at 
this time there is insufficient evidence before me to conclude that the worker is able to 
adapt to a suitable occupation without incurring a significant loss of earnings.  As a result, 
based on the information before me at this time, I disagree with the Board’s decision that 
the worker is not entitled to a loss of earnings assessment.   

 
Similarly, a worker may agree to return to work at his pre-injury job, although unsure whether he 
will be able to physically do it or not.  We see that all the time. The worker should be given 
sufficient time to discover whether he/she can do the job with their physical limitations or not. 
 
WCAT-2015-03484 (Murray)  
 

[58] WCAT-2014-00866 has been referenced and relied upon in other WCAT decisions 
(WCAT-2015-00757, WCAT-2014-02062, and WCAT-2014-01813). As well, other panels 
have reached the same conclusion without reference to WCAT-2014-00866 (WCAT-2014-
03516 and WCAT-2014-01144) where it has been found that it was premature to decide 
whether a worker was entitled to an assessment for a potential loss of earnings award 
until after the completion of the Board-sponsored training needed to provide the worker 
with the skills and education that the target occupation required. In those decisions, the 
panels found the worker was entitled to a new decision from the Board after completion 
of formal training or education. Only then would the necessary evidence be available to 
decide whether the target occupation was a suitable occupation within the meaning of 
Board policy and the Act.  

 
WCAT-2015-02980 (Hirose-Cameron) 
 25
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[83] In reviewing the applicable law, Board policy, the worker's claim file and the worker's 
submissions, I agree with the argument put forth by the worker that the decision before 
me on appeal is premature. Unless designated by the WCAT chair as a precedent panel 
decision pursuant to subsection 238(6) of the Act, prior WCAT decisions are not binding 
upon me. However, where the facts of the case are similar, they can provide useful 
guidance. I am aware that other prior WCAT panels, in deciding the issue of entitlement to 
a loss of earnings assessment, have concluded in certain circumstances that the Board's 
decision on the issue was premature and varied the review officer's decision (see WCAT-
2014-00604, WCAT-2014-00585, and WCAT-2014-00463).  
 
[84] In this case, the Board determined that the worker was not entitled to a loss of 
earnings assessment on May 2, 2014. He had not yet undergone the formal training 
required for the identified occupation and had yet to attempt a return to work. While 
subsequently the worker did complete his coursework, I am hesitant to conclude at this 
point that the worker will return to work full time in the identified occupation. I note that 
the worker has recently had a flare-up of his condition based upon some of the physical 
requirements in that occupation and there is still ongoing monitoring being conducted by 
the VRC. Recent medical reports to the Board from the worker's physician indicate that the 
worker is having some difficulty working. In a telephone memorandum dated September 
17, 2015 the VRC indicated that she spoke with the employer and that they are still trying 
to work with the worker within his limitations. The VRC noted that the worker was 
continuing to take one day a week off and stated that "he still has a ways to go as far as 
tolerating his job demands." I find that at this time there is insufficient evidence before me 
to conclude the worker is able to adapt to a suitable occupation without incurring a 
significant loss of earnings. As a result, based on the information before me at this time, I 
disagree with the Board's decision that the worker is not entitled to a loss of earnings 
assessment.  
 
[85] I allow the worker's C appeal and find the Board's decision that the worker is not 
entitled to a loss of earnings assessment is premature. Given that the worker is presently 
attempting to work in the accommodated position, it is premature to determine whether 
he can adapt to a suitable occupation without incurring a significant loss of earnings.  

 
 
***Practice Tip If the worker has returned to work at her pre-injury job but needs time to 
discover whether she can do it or not, file a Request for Review. This will buy the worker time to 
decide whether the return to work is going to be successful or not.  You can appeal the Review 
Division decision to WCAT and this will probably give her about a year to be confident that her 
return to work has been successful, or that she can't do the job and needs another VR plan. 
 
Significant Loss 
 
In order to even be assessed for an LOE, the case manager has to decide whether the worker is 
suffering a “significant loss”. While the Workers' Compensation Act does not limit this to greater 
than 25%, the Practice Directive says this has to be at least 25% to be significant! Of course these 
are just guidelines, but board officers follow them religiously. 26
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WCAT has made a number of decisions to expand the meaning of a significant loss:  
 
Cases: 
 
Consider the ratio of PFI to LOE. 
 
WCAT-2011-01134 (Dukelow):4 
 

[21] In this worker's case the functional percentage is 6% whereas the amount of loss of 
earnings would be 18% according to the review officer's calculations. "Significant" is a 
word of general meaning and not a word of art. It is not used in the statute in section 23. 
The statute refers to exceptional situations and I consider that "significant" is 
encompassed by "exceptional." However, 6% compared to 18% is equivalent to a one to 
three ratio. In my view, that is a significant amount difference by any reasonable standard. 
Practically speaking, this concerns the worker's earnings. If he is to be compensated for an 
estimated 6% loss of earning capacity under the functional award, then a loss three times 
greater when the loss of earnings is considered surely must be considered significant. A 
loss of 6% compared to a loss of 18% represents a significant order of difference. The 
comparison properly should be made between the pre-injury earnings and the combined 
total of the worker's anticipated post-injury earnings plus the 6% functional award. That is 
the comparison which results in an 18% difference.  

 
WCAT-2012-00743 (Miller):  
 

[8] The Disability Awards Department conducted a permanent functional impairment 
evaluation on the worker, to assess the loss of function from his injury. His loss of function 
was assessed at 7.66% of total disability.  
 
… 
 
 
[25] … the difference in the worker's pre and post monthly earnings is $439.82 per month 
or a 14% loss of earnings.  
[26] I acknowledge there are decisions of WCAT which denied a loss of earnings 
assessments to other workers whose loss of earnings were the same percentage as the 
worker. However, I am more persuaded by the reasoning set out by another vice chair of 
this tribunal in WCAT-2011-01134, which noted the word "significant' in policy item #40.00 
is a word of general meaning, not a word of art, and it is not contained in section 23 of the 
Act. Looking at the word significant from the point of view of this appeal, the worker's loss 
of earnings is double the percentage value of his loss of function. In my view, that is a 
significant difference by any reasonable standard. To compensate the worker only 
according to his loss of function estimate would "not appropriately" compensate the 
worker. Not only is that a significant percentage value, but the loss of over $400 per 

                                                      
4 Cited in 18 subsequent WCAT cases as of May 2018.  27
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month to someone making only $30,000 annually would also be quite significant. 
Therefore, I find the worker also meets the third criterion for an assessment of loss of 
earnings.  

 
WCAT-2012-02937 (LeHouillier):   

 
[85] In this case, I have estimated that the worker would realize a loss of earnings equal to 
7.5% of his pre-injury gross earnings, factoring in payment of his functional award. His 
functional award is equal to 2.5% of total. Comparing these figures, I consider that the 
worker's loss of earnings, based on the best evidence before me, is roughly three times the 
amount of his functional award.  
 
[86] I consider this discrepancy to be significant, and I do not accept that the Board would 
have contemplated providing a 2.5% functional award as adequate compensation where 
the loss of earnings was equal to 7.5%. After weighing this consideration and the other 
facts of this particular case, I conclude that the combined effect of the worker's occupation 
at the time of his injury and the disability resulting from the injury are so exceptional that 
the amount provided for by the loss of function award does not appropriately compensate 
the worker for the injury.  

 
WCAT-2012-03341 (Kembel):  
 

[4] In this case, the worker does not challenge the amount of the permanent functional 
impairment award of 2.5% of total, and he does not challenge the effective or termination 
dates for the award. The worker only appeals the issue of whether he is entitled to 
assessment for a loss of earnings award. I will therefore restrict this decision to that issue.  
 
… 

 
[87] …While the loss of 10.53% is less than the 25% that the practice directive identifies as 
a significant loss, it falls within the range of more than 5% to under 25% that the practice 
directive says may be significant in the circumstances of an individual case. The worker's 
pre-injury earnings, set using the class average of $677.75 per week ($2,936.92 per month) 
were not at minimum wage but I accept the worker's evidence that the difference in dollar 
figures of $363.00 per month would be significant for him. I find this loss could not have 
been anticipated using the functional method of estimating the worker's impairment. As a 
result, I find the worker meets the "so exceptional" test in section 23(3.1) and is eligible for 
a loss of earnings assessment under section 23(3).  

 
Impact on the worker’s life: 
 
WCAT-2012-03253 (Agnew):  
 

[43] The worker estimated that his income had been reduced by approximately 10% while 
on wage loss benefits and I accept his evidence that this reduction in his earnings has 
reduced his ability to save any money or contribute to his Registered Retirement Savings 28
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Plan. He said that he has not been able to take a holiday, despite wanting to visit his 87 
year old mother in England. The worker's partner has worked extra hours to make up for 
his reduced contribution to the household. Clearly, a loss of earnings of 18.17% would 
have an even greater impact on the worker's quality of life, ability to travel, and finance his 
retirement.  
 
[44] At 60 years of age, the worker has limited years prior to retirement within which to 
achieve maximal earnings in any occupation which he might pursue. This is especially so 
when he is still working to upgrade his computer skills and develop job search strategies in 
order to access suitable employment.  
 
[45] For these reasons, I find that a loss of $746.26 per month is significant in this case and 
the worker is eligible to be assessed for a loss of earnings award.  

 
COMPETITIVE EMPLOYABILITY   
 
It's no good to train a worker for a job that he or she will never get.  My favourite case on this 
issue is the Federal Court of Appeal decision on Villani5 which discusses “The Real World Test.” 
 
[33]   The “real world” approach was first adopted by the Board in Edward Leduc v. Minister of 
National Health and Welfare, CCH Canadian Employment Benefits and Pension Guide 
Reports, Transfer Binder 1986-1992 at ¶ 8546, pp. 6021-6022 (January 29, 1988).  In that case, the 
Board found for the applicant on the following basis: 
 

The Board is advised by medical authority that despite the handicaps under 
which the Appellant is suffering, there might exist the possibility that he 
might be able to pursue some unspecified form of substantially gainful 
employment.  In an abstract and theoretical sense, this might well be 
true.  However, the Appellant does not live in an abstract and theoretical 
world.  He lives in a real world, people [sic] by real employers who are 
required to face up to the realities of commercial enterprise.  The question is 
whether it is realistic to postulate that, given all of the Appellant’s well 
documented difficulties, any employer would even remotely consider 
engaging the Appellant.  This Board cannot envision any circumstances in 
which such might be the case.  In the Board’s opinion, the Appellant, Edward 
Leduc, is for all intents and purposes, unemployable.   

 
Another important decision by the BC Supreme Court is Young v. BC (WCAT), 2011 BCSC 1209, 
Humphries, M.J. which says that you can’t just rely on statistics about job availability :  
 

[60]           ... there is no onus on the Board to demonstrate that Ms. Young has the 
prospect of immediate employment.  However, the relevant policy does require a 

                                                      
5 Villani v. Canada (A.G). [2001] F.C.J. 1217, Isaac, J.A.:  
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consideration of whether the selected employment is reasonably available to this 
petitioner with her disability, if there are other qualified candidates for any positions that 
might come up.  In other words, is she competitively employable in the long term? 

 
[61]           The Vice Chairman, in analyzing the concept of “reasonably available” took into 
account that the petitioner herself believes she is too old to start a new career and would 
face barriers.  He found her belief to be sincere, but said that was taken into account by 
the Review Board setting the wage rate at the entry level. 

[62]           He said he considered the information the petitioner submitted as to her 
unsuccessful job searches, but against that, preferred the conclusion of the VRC, which 
was based on her search of various government data bases in the context of the 
petitioner’s test results. 

[63]           I agree with the petitioner that there was no analysis of the words of the policy 
“if there are always numerous better qualified applicants and the realities are that a 
worker with the particular disability is not likely to obtain such a job, that is not a 
reasonably available job.”  The very purpose of these words is to prevent a decision being 
made only on statistics. 

[64]           The Vice Chairman did not address the concept contained in the policy - that is, 
whether the petitioner is competitively employable.  It is not enough to refer only to the 
petitioner’s subjective belief about barriers, something that may indeed be reasonable to 
discount.  In his decision, a portion of which is set out above, he refers at para. 78 to the 
VRC’s expertise, and accepts her opinion.  Reference to the VRC’s reasons, also set out 
above, demonstrates that she considered only statistics from government job sites.  In 
neither decision is reference made to the likelihood of the petitioner, with her particular 
disability, obtaining such a job if there are always numerous better qualified 
applicants.  That, according to Policy #40.12, is the essential consideration when 
determining if a job is “reasonably available.” 

[65]           The Board does not have to show that the petitioner would get immediate 
employment, or even that she would get employment within a reasonable time of 
completing her training.  However, they must consider whether over the long term, given 
the petitioner’s age, lack of experience, and functional limitations, including distractibility, 
impatience, fatigue and concentration deficit, is it even a possibility, let alone “likely” that 
anyone would ever hire her as a bookkeeper if there are other part time bookkeepers 
available? 

[66]           That question must be addressed and answered by WCAT by reference to their 
policy which they are bound to apply.  It was not.  To fail to do so renders the decision 
patently unreasonable.  

Another good BC Supreme Court case is Amos v. WCAT, 2015 BCSC 425, Burke J.:  
 

[69]         I will deal first with the issue of whether WCAT’s application of Policy 40.12 was 
patently unreasonable. In this context, the Court in Young considered whether it was 30
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patently unreasonable for the Tribunal to rely on a VRC opinion that was only based on 
labour market statistics about the availability of jobs in general; without considering 
whether the worker in that case was “competitively employable”. The Court concluded the 
Tribunal was required to apply policies such as RSCM I 40.2, and a failure to address 
whether a worker is competitively employable renders a decision patently unreasonable. 

… 

[71]         Policy 40.12 requires the Tribunal to consider the real likelihood of this particular 
worker getting a job. RSCM I 40.12 notes amongst other similar comments that: “the 
Board is only concerned with jobs that are, in practice, reasonably available”. 

[72]         In this case, I conclude a review of the material establishes the Vice Chair in the 
Original Decision failed, as required by Policy 40.12, to consider the competitive 
employability of Mr. Amos. As set out in the policy, a reasonably available job is one that is 
available to the claimant; not just any job positions in which there are vacancies. That 
question must be answered as per the policy by considering whether the worker with the 
particular disability is likely to obtain such a job. In this case, as in Young, I do not find 
relevant characterizations such as “age, lack of experience and functional limitations” to 
have been taken into account. 

[73]         It is apparent from the record that generalizations were utilized about the 
availability of dispatch jobs in general, without any consideration of whether it was likely 
that Mr. Amos, with his personal characteristics, would be “likely” to be hired. As in Young, 
reference is made to statistics and market research. There is simply no consideration of 
the competitiveness or employability of an individual who requires modifications to the 
dispatch position. 

[74]         This undermines the fundamental conclusion that the position of trucking 
dispatcher was suitable and reasonable available to Mr. Amos. The Tribunal’s failure to 
consider whether it was likely that a trucking company would hire Mr. Amos is a similar 
error to that in Young. There is no reference in the decision to the likelihood of Mr. Amos, 
with his particular disability and the need for the job to be modified, that anyone would 
hire him as a dispatcher. The extensive material from the record referred to by the 
respondent did not correct or reflect any evidence that would support this critical point. 

[75]         Moreover, it is apparent from a review of the decision the Vice Chair in effect relied 
solely on the opinion of the VRC. This is similar to the defect found to be apparent in Young. The 
Vice Chair acknowledged challenges for Mr. Amos but accepted the VRC’s opinion, both that a 
position of dispatcher would be physically suitable for the worker and the occupation would be 
reasonably available. 
 
WCAT A1605053 – January 3, 2018 (Kyle) says that these earlier cases are equally applicable to 
the current provisions: 

[85] I understand that the Young decision was based on an application of the former 
provisions of the Act in effect before 2003 and the associated policies. However, given that 31



 
          WCB Pensions 2018 
 
 

the present policy item #40.12, which is applicable in this circumstance, does discuss 
reasonable availability of occupations for a worker, I consider that the policy does 
contemplate that the Board will provide consideration of whether a job within a particular 
occupation is reasonably available to a particular worker, as required by the Young 
decision. (See also WCAT-2014-00181 and WCAT-2014-02341)  
 
[86] In other words, there must be a reasonable prospect that the worker would be 
competitively employable in that particular occupation if he or she made reasonable 
attempts to secure employment. As stated in WCAT-2014-02341:  

Further, this must mean that something more than just a statistical review of the 
reasonable availability of the suitable occupation is required even at the stage of 
determining whether or not the worker is entitled to a loss of earnings assessment. 
For example, the Board might have to contact specific employers to see whether or 
not the suitable occupation would be available to a particular worker given the 
limitations and/or restrictions associated with their permanent disability. I am not 
suggesting this latter example is the only means of establishing whether or not an 
occupation is reasonably available.  

[87] The worker faces a number of barriers to re-entering the workforce in general, as 
described above, and in re-establishing his pre-injury level of income. While not part of 
Board policy at present, previous Board policy in RSCM I, policy item #40.12 pointed out 
that if there were always numerous better qualified applicants and the realities are that a 
worker with a particular disability is not likely to obtain such a job, then that job is not 
reasonably available. That former policy is not applicable to this circumstance as a binding 
Board policy, but does set out useful guidance and what I consider to be a truism of the 
employment marketplace.  

 

 

 
Various Occupations  
 
The Board tends to pick favourite occupations which become the “flavour du jour” for deeming of 
injured workers who can't return to their prior occupations. When I started doing this work in 
1990, it was parking lot attendants.  Then, for many years, it was C.A.D – computer assisted 
drafting. Currently, Auto Service Advisor, customer service person and Construction Safety Officer  
are big favourites. These cases may help you to argue against the suitability of these jobs. 
 
AUTO SERVICE ADVISOR 
 
R0226937 January 29, 2018 (Fletcher):  
 32
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The issue I must decide is whether, following the reopening of the worker’s claim in June 
2015, the target occupation of service advisor remained suitable and reasonably available 
such that the worker’s partial loss of earnings award entitlement would not change. 

 
... 

 
In disputing the Board’s decision not to increase the worker’s existing partial loss of 
earnings award, the WA argued that the post-injury occupation upon which the loss of 
earnings was based was not suitable or reasonably available. The WA submitted that the 
worker is not as competitively employable in the target occupation as he was prior to the 
June 2015 reopening. The WA relied on a November 16, 2016 EA [Employability 
Assessment] from J, an independent rehabilitation consultant, which had been submitted 
under my previous review (R0211940). The WA noted that the worker looked for work in 
early 2016 with three months of job search allowances. The worker applied for service 
advisor and related jobs like dispatcher and taxi/shuttle drivers. He was not successful and 
attributed that to living in a small community with employers having concerns about his 
knees. The WA also submitted that the VRC’s recent investigation showed that the 
worker’s current restrictions and limitations would affect his ability to reach the long-term 
earning potential of $48,000 deemed by the Board.  

 
I have reviewed the labour market information obtained by the Board in 2015, J’s 
November 2016 EA, as well as the more recent information obtained by the VRC in June 
2017.  
 
The VRC compared the information she obtained from four different car dealership 
contacts (one of which spoke on behalf of four dealers within his group) in the worker’s 
region with more general information obtained by a different VRC from four employer 
contacts in the same region in 2015. Of note, three out of the four employers  contacted 
by the worker’s VRC advised that the service advisor job involves “a lot of walking” without 
being able to schedule breaks, being on one’s “feet most of the day”, and being on one’s 
“feet continually up down”. Only the employer contact who represented four dealers said 
that while it was “an up and down job”, there would be “no issues with the limitations” as 
accepted under the worker’s claim. Two out of the four employer contacts said that their 
level of accommodation would depend on the person; that is, they would be able to 
accommodate the “right person” if the person had the requisite competence and 
customer service skills. The other employer contact said that employees would have to 
pace themselves and manage their limitations in standing/walking on their own. 

 
What I interpret from this information is that the occupation of service advisor requires a 
significant amount of standing and walking that may well exceed the worker’s current 
limitations and restrictions. Also, the willingness of the employers contacted to 
accommodate the relevant restrictions and limitations is dependent on whether the 
prospective employee is the “right person” with the requisite customer service skills. What 
is not clear from this information is whether the employers contacted by the VRC were 
aware of this particular worker’s skills, vocational profile and functional abilities, and 
whether they would be willing and able to accommodate his specific situation. I note too 33
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that the employers contacted did not say that a position was open or that they would 
consider the worker if there was an opening.  

 
In his November 2016 EA report, J addressed the worker’s specific situation. J wrote that 
given the recent deterioration of the worker’s right knee and increased impairment in 
2015, the worker is now at a distinct disadvantage in comparison to others competing for 
the same jobs. J wrote that the deterioration in the worker’s condition means that some 
types of service advisor jobs that would have been previously suitable no longer are 
suitable. For example, the worker could no longer perform many of the value added tasks 
expected by many employers, such as filling in for other employees, assuming awkward 
postures to inspect vehicles, walking on large lots, repetitively getting in/out of vehicles, 
and performing more physical tasks such as loading/unloading items for customers. As 
such, the worker lost the ability to add value to a prospective employer, which J noted was 
an important factor, particularly during times when there are limited job openings and 
competition for those jobs is stiff.  

 
J’s conclusions, which I find persuasive, raise questions as to whether the worker is the 
type of prospective employee whom the employers contacted by the VRC would be willing 
to accommodate. I am not satisfied that the evidence from the VRC’s research sufficiently 
establishes that the employers contacted had job openings and would hire this particular 
worker, much less whether they would be prepared to accommodate his particular 
limitations and restrictions. Rather, I rely on J’s expert assessment of the worker’s 
employability that, given the increase in the worker’s functional impairment following the 
2015 reopening, he is not as competitively employable in service advisor positions as he 
was in 2010. While he may be able to perform the basic requirements of a service advisor 
position, he would not be able to perform the many value-added duties as listed above. As 
J describes, the worker would have difficulty competing with other able-bodied candidates 
who will be seen by prospective employers as able to offer more added value.    

 
…Given his age (he is in his late fifties), the increased impairment from both his 
compensable and non-compensable knee conditions, the competition for jobs with 
younger, more able-bodied candidates, and his demonstrated inability to secure 
employment in the field in 2015 and 2016, I am of the view that the worker no longer has 
a reasonable probability of successfully achieving the vocational goal.  

 
CONSTRUCTION SAFETY OFFICER (CSO)  
 
R0173559 – August 5, 2014 (Chidley)  
 

The Board accepted that the worker was limited in relation to his sitting tolerance; his 
walking tolerance and his ability to climb ladders or stairs. The worker is unable to squat or 
crouch and static positions regarding sitting and standing are not appropriate and the 
worker must be able to change positions frequently.  
 
… 
 34
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…The Vocational Rehabilitation Consultant agreed to provide the worker with formal 
training to become a construction safety officer, which included computer upgrading with 
a tutor, a three-month safety course, and all associated costs, including a tutor and a 
training allowance; 12 weeks of job search benefits; a work assessment and a training-on-
the-job if the worker is offered a suitable job.  
 
 
… 

 
…The [worker’s] representative provided a statement from the coordinator of a 
construction safety officer training program, who stated that it is important for a safety 
officer to be physically capable of climbing ladders and scaffolding, climbing up to high 
places, going into confined spaces, crawling around if need be, walking long distances 
because workplaces can be large, and being able to maneuver around debris. The 
coordinator commented that desk jobs require additional education and training and she 
suggested that it can be very challenging to find work as a safety officer. She concluded 
that factoring in a physical impairment makes it much more difficult.  

 
The representative also provided a functional abilities form dated July 18, 2014, completed 
by the worker’s physician, Dr. J. He advised that the worker was not able to ambulate 
properly on a construction worksite due to his compensable conditions. Dr. J. also 
indicated that the work cannot kneel or lift a stretcher if required. The representative 
points out that the professional organization responsible for safety officers requires a first 
aid level 2 or 3 certificate or a physician’s report indicating that the person is physically 
and mentally fit. He suggests that Dr. J’s report indicates the worker is not fit for this type 
of work. He further notes that the worker is not able to complete a first aid course due to 
suffering significant pain from crouching and squatting.  

 
The representative notes that the worker has limited experience working on large 
worksites. The coordinator of the safety officer program advised that trade experience on 
small residential construction projects will not suffice. … 
 
… 

 
The worker had problems in his training with respect to his first aid training as he had to 
work on his knees. He was unable to complete the first aid training. The Vocational 
Rehabilitation Consultant determined that the worker did not have to have a first aid 
certificate to certify as a construction safety officer. She informed the worker that he 
should take another course to replace the first aid course. The worker also had difficulty 
with his computer courses and was not attending full time.  

 
In order to determine the suitability of the worker’s occupational goal, the Vocational 
Rehabilitation Consultant reviewed the National Occupational Classification code #2264.0 
– Construction Inspectors, which indicates that sitting, standing and walking are required 
activities in the job. The strength category is Limited.  
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In order to obtain more specific physical activity requirements, I reviewed a generic job 
demands analysis on the internet for construction safety officers. It indicated that sitting, 
standing, and, walking on level and rough ground are frequently required activities. 
Walking on slopes is occasionally required, but the use of stairs and ladders is a frequent 
activity. Kneeling, crawling, crouching and squatting are seldom required.  

 
Having reviewed the relevant information, given the worker’s limitations and the 
requirements of construction safety officer work, I find that the occupation does not a 
match the worker’s residual physical capabilities. As such, I disagree with the Vocational 
Rehabilitation Consultant that construction safety work is physically suitable for this 
worker.  

 
CUSTOMER SERVICE 
 
R0219932 - July 28, 2017 (Thomson): 
 

In December 2015, the Board developed a rehabilitation plan without the worker’s 
participation and identified the occupation described under National Occupation 
Classification (“NOC”) code 1522, Storekeeper and Partsperson, as a targeted occupation. 
In reviewing the labour market information, I note that many of the job descriptions advise 
that the person must “enjoy working with people”, have a “customer first attitude”, 
provide “exceptional customer service” and so on. In an August 5, 2015 Review Division 
decision, the Review Officer did not think the requirements for customer service skills, 
multitasking and strong organizational skills were compatible with the worker’s limitations 
around interactions with others and the ability to function in a fast-paced environment. 
She considered the occupation unsuitable. 
 
A VRC met with the worker again in September 2016. The VRC developed a rehabilitation 
plan which identified a target occupation described under the NOC code 7514, Delivery 
and Courier Service Drivers. According to the plan, the worker had expressed an interest in 
acting as a “pilot car” driver, which accompanies truckers escorting heavy equipment, and 
is captured under this occupation. According to the plan and the employability assessment 
completed by the VRC, the identified job duties for this occupation included operating and 
driving automobiles, vans and light trucks to deliver items such as fast food, newspapers, 
magazines, bakery and dairy products. The demands of this occupation include methodical 
interest in copying to record information on pickups and deliveries, vehicle mileage, fuel 
costs, pre-trip inspections, an interest in driving automobiles, vans and light trucks, and a 
social interest in speaking to customers to sell products over established routes and 
accepting and making payment for goods.  

The VRC also obtained labour market information. I note that there does appear to be an 
option for flexible or part-time employment in this occupation, in that some of the jobs 
identified in the labour market information state that they are “flexible part-time jobs” or 
“we can work around your schedule.”  

36
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That said, most of the advertised jobs have a significant customer service component. For 
example, job requirements include: “outgoing personality with the ability to develop 
customer relationship”, being “pleasant with customers”, or a responsibility to “deliver 
their merchandise and a positive customer experience every time”. In some cases, the job 
clearly requires sales, and in fact was described as “Route Sales Representative” with the 
responsibility of “growing the existing customer base by up-selling and cross-selling 
additional products and services” and required qualifications of “self-motivation” and 
“strong customer service orientation.” In my view, these positions are not compatible with 
the worker’s limitations around social interactions and the limitations around self-
motivated goal-oriented work.  

Some of the delivery jobs, such as emptying recycling bins, require less customer service 
interaction but would appear to be contrary to the physical limitations around the 
worker’s shoulder. Additionally, at least some of the positions identified involve fairly 
detail-oriented work in recording information around picks up and deliveries. Again, I am 
not persuaded that this is compatible with the worker’s limited ability to deal with 
performance demands or time pressures. 

 
A1606612 - July 17, 2017 (Anderson)  
 

[50] Leaving aside the physical difficulties the worker experiences, it is hard to see that the 
worker would be an effective and long-term prospect for employers seeking motivated, 
energetic, organized employees with excellent customer service mentality and skills. The 
worker is still receiving regular psychological treatment. In one of the most recent reports 
from April 2017, the clinician reported that the worker frequently isolates in his home, is in 
physical pain, and is still suffering trauma symptoms. Dr. Canderle reports that the worker 
is using Percocet and gabapentin for his back pain. 

 
 

[51] I consider that the combination of the worker’s chronic low back pain and his 
significant psychological limitations with the moderate high risk of decompensation in 
stressful situations makes it unlikely that the worker would be able to maintain 
employment as a light delivery truck driver or a pizza delivery driver. While I do not doubt 
that he could obtain such a position, I consider that he would have significant difficulty 
maintaining the professional, respectful, high level of customer service such positions 
would entail for any length of time. The necessity to be a motivated, organized self-starter 
runs counter to the descriptions in the psychological treatment and assessment reports of 
high levels of fatigue and social isolation, isolating himself in the house, and increased 
anxiety levels when he is around people or when exposed to the stressful conditions that 
would be unavoidable when driving around in a busy urban environment. 

 
[52]  In its totality, the evidence leads me to the conclusion that employment as a delivery 
truck driver/pizza delivery driver is not suitable for the worker. This is the third attempt at 
finding employment that the worker is capable of doing with his combined physical and 
psychological disabilities. I have considered whether to refer the worker back for yet 37
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another employability assessment but have concluded in the circumstances that this is not 
likely to yield any better or more effective job choice. I find the worker to be competitively 
unemployable. 

 
R0219749 - July 18, 2017 (Thomson):  
 

The Board based its earnings estimate on what it projected the worker would earn as food 
counter attendant or kitchen helper, but VRC also identified an alternative occupation, as 
categorized by NOC Code 6513, Food and Beverage Servers. This position requires greeting 
patrons, presenting menus, answering questions, taking orders, serving food and 
beverages and so on. In other words, this position involves customer service-oriented and 
would likely also require coordination with other individuals in the restaurant, such as the 
kitchen. The VRC wrote that there were no productivity expectations other than greeting 
and taking orders. He was also of the view that the occupation involved the same 
repetitive tasks, and the only possible error was taking an order wrong.  
 
I am not persuaded that is the case. I note that job requirements for server positions 
researched by the VRC described them as looking for someone “outgoing and confident”, 
“team oriented”, “offering exceptional customer services” and so on. As noted, this worker 
has difficulty interacting with the public, is known to “lash out” with little provocation, has 
“rapid-onset irritability”, became dysregulated to the point where she was unable to 
operate her phone when she was five minutes late, and was unable to complete an 
evaluation because of tearfulness. I am not satisfied that she is capable of performing 
work in service-oriented occupations.  
 
Three possible occupations have been identified by the Board and have been found to be 
unsuitable for the worker. Given my findings, and taking into account the findings in the 
previous review, I am satisfied that the worker’s limitations are so severe that she is 
competitively unemployable. Therefore she is entitled to a complete (100%) loss of 
earnings award. The Board will recalculate the worker’s assessment on that basis and 
determine the extent of the benefits that flow from this decision. 

 
When is Enough Enough? 
 
IN WCAT No. A1606366 - August 23, 2017 (Brinley):  The Vice-chair found that the worker had 
made enough of an effort to find a job, and that the likelihood of him finding anything, given his 
age, limitations, and his extensive search meant that he’d done all he could. 
 

[45] While I also acknowledge that the worker currently is 54 years of age, and therefore 
theoretically has approximately 10 years left in the workforce, I am also mindful that the 
worker’s claim has been ongoing for 10 years. I am satisfied that the worker now at this 
point deserves closure 
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R0219932 - July 28, 2017 (Thomson):  
 

The worker has been engaging, on and off, with Vocational Rehabilitation Services over a 
number of years. Over the years a number of occupations have been discussed and two 
rehabilitation plans developed. At this time no suitable occupation has been identified. I 
also note that this is a worker with limited education, who had worked in his pre-injury 
occupation for many decades. In other words, the worker does not have significant unique 
experience or skills that would make it likely that a new employer would be willing to 
provide such accommodation. Given this evidence, I am in agreement with Dr. N’s 
assessment that the worker is competitively unemployable. 
 
 

AGE 65 APPEALS – DURATION OF PENSION  
 

 
RSCM #41.00 DURATION OF PERMANENT DISABILITY PERIODIC PAYMENTS 

Section 23.1 of the Act provides: 
 
Compensation payable under section 22(1), 23(1) or (3), 29(1) or 30(1) may be paid to a 
worker, only 

 
(a) if the worker is less than 63 years of age on the date of the injury, until the later of 

the following: 

 

• the date the worker reaches 65 years of age; 

 

• if the Board is satisfied the worker would retire after reaching 65 years of 
age, the date the worker would retire, as determined by the Board, and 

 
(e) if the worker is 63 years of age or older on the date of injury, until the later of 

the following: 

• 2 years after the date of injury; 

 

• if the Board is satisfied that the worker would retire after the date 
referred to in subparagraph (i), the date the worker would retire, as 
determined by the Board. 

 
Section 23.1 of the Act provides for the payment of compensation until a worker reaches 65 years 
of age. 
 
Where the Board is satisfied a worker would retire after reaching 65 years of age, section 23.1 
permits the Board to continue to pay benefits to the age the worker would retire after the age of 
65 if the worker had not been injured. 
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For the purpose of this policy, a worker is generally considered to be retired when the worker 
substantially withdraws from the workforce and receives retirement income from one or more 
retirement-like sources (eg. CPP, OAS, employer pension plan, RRSP or other personal savings). 
 
When determining whether a worker would retire after age 65, the circumstances under 
consideration are those of the individual worker as they existed at the time of injury. 

 

in policy item #97.00, Evidence. However, as age 65 is the established retirement age under 
the Act, the Board requires evidence that is verified by an independent source to confirm the 
worker would work past age 65. Evidence is also required so that the Board can establish the 
worker’s new retirement date for the purposes of concluding permanent disability award 
payments. 

 
Examples of the kinds of independent verifiable evidence that may support a worker’s statement 
that he or she would have worked past age 65, and to establish the date of retirement, 
include the following: 

 
(a) names of the employer or employers the worker intended to work for after age 65, a 

description of the type of employment the worker was going to perform, the expected 
duration of employment, and information from the identified employer or employers 
to confirm that he or she intended to employ the worker after the worker reached age 
65 and that employment was available; 

(b) a statement from a bank or financial institution outlining a financial plan and post age 
65 retirement date, established prior to the date of the injury; and 

 
(f) an accountant’s statement verifying a long-term business plan (for self- 

employed workers) established prior to the date of the injury, indicating continuation of 
work beyond age 65. 

 
Where the above type of evidence is available, this would be positive evidence in support of a 
determination that a worker would have worked until after age 65. 

 
The following are examples of other kinds of independent verifiable evidence that alone may 
not be determinative of whether a worker would retire after reaching 65 years of age: 
 

(g) information provided from the worker’s pre-injury employer, union or professional 
association regarding the normal retirement age for workers in the same pre-injury 
occupation and whether there are incentive plans for workers working beyond age 65; 

 
(h) information from the pre-injury employer about whether the worker was covered 

under a pension plan provided by the employer, and the terms of that plan; 

 
(i) information regarding whether the worker would have the physical capacity to 

perform the work; 
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(j) financial obligations of the worker, such as a mortgage or other debts; 

 
(k) family commitments of the worker; and 

 
(l) an outstanding lease on a commercial vehicle (for self-employed workers). 

 
These are not conclusive lists of the types of evidence that may be considered. The Board will 
consider any other relevant information in determining whether a worker would have worked 
past age 65 and at what date the worker would have retired. 
 
The issue for the Board to determine is whether there is sufficient positive evidence that it is 
more likely than not that the worker would have retired after age 65. In order to make this 
determination, the Board considers a worker’s statement of intention to retire after age 65 and 
looks for evidence that is verified by an independent source to support the worker’s statement. 
 
Generally the decision as to a worker’s retirement date is made as part of the determination of 
a worker’s entitlement to a permanent disability award. 
 
In some circumstances, the decision as to a worker’s retirement date may be made prior to the 
determination of a worker’s entitlement to a permanent disability award. For example, when a 
worker’s retirement date impacts a 
worker’s entitlement to temporary disability or vocational rehabilitation benefits. 
In these cases, the retirement date on the temporary disability or vocational rehabilitation 
benefit will also apply to the resulting permanent disability benefit, if awarded. 
 
Where the Board is satisfied that a worker would have continued to work past age 65 if the 
injury had not occurred, permanent disability award periodic payments may continue past that 
age until the date the Board has established as the worker’s retirement date. At the worker’s age 
of retirement, as determined by the Board, periodic payments will conclude even if the worker’s 
permanent disability remains. 
 
In situations where a worker in receipt of a permanent disability periodic payments dies from 
causes unrelated to the disability, the periodic payments will continue for the full month in 
which the death occurred. The effect of this policy will be that no overpayments will be 
considered to have arisen for the period from the date of the worker’s death up to the end of 
the month covered by the last periodic payment. 

 
If the worker dies prior to the implementation of the permanent disability award, the award is 
calculated and paid to the date of death. The situation where such a worker would have received 
a lump sum award is dealt with in policy item 
#45.00. 
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INDEPENDENTLY VERIFIABLE EVIDENCE  
 
WCAT-2014-00467 (Newell, Katramadakis, Riecken) Noteworthy Decision Summary 

 
In considering the worker's argument that his permanent disability award should not 
terminate when he turns 65, WCAT interpreted policy item #41.00 of the Rehabilitation 
Services and Claims Manual, Volume II to mean that independently verifiable evidence is 
required to confirm a worker's subjective statement regarding his or her intention to work 
past age 65 and to establish the worker's later retirement date, but if such evidence is not 
available, a determination will be made on the available evidence, including the worker's 
statements. 

 
UNION EVIDENCE 
 
R0212501 - January 24, 2017 (Dennison):  
 

The worker, through his representative, argues that he planned to work until age 71. The 
worker described his attachment to the workplace in detail, noting that age 71 is the date 
he would be forced to take a pension. The worker says it is his plan to buy a house and 
have paid off the mortgage before he retires. The worker has included a letter from his 
union, confirming that there is no requirement that worker’s retire at age 65. The union 
detailed the number of individuals over the age of 65 working in the worker’s geographical 
area.  
 
Policy item #41.00 provides examples of types of evidence that, while not determinative of 
the intended retirement date when considered singly, when two or more pieces of such 
evidence are considered together, may support a determination that the worker would 
have retired after age 65. The union has confirmed that retirement in the pre-injury 
occupation is age 71. The union also indicated that with seniority, older workers obtain 
less strenuous jobs. I also note that the worker is covered under a pension plan that he 
must draw upon at age 71. This evidence leads is consistent with that provided by the 
worker, and leads me to conclude that, prior to his injury, the worker planned to retire at 
age 71. Consequently, I have determined that the worker’s permanent partial disability 
award should conclude on his 71st birthday. Accordingly, the worker’s request on this 
issue is allowed: 

 
YOUNG WORKERS 
 
WCAT No. A1600112 - September 2, 2016 (Ferguson):  
 

[6] The issue before me is with respect to the Board’s decision to terminate the worker’s 
pension at age 65.  
 
… 
 
[12] The worker was 27 years old at the time of the workplace injury.  42
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… 
 

[26] …In this case, I have accepted the worker’s evidence that he would have likely worked 
beyond age 65 due to his enjoyment of the work, the availability of that work, and the 
physical suitability of the work. I also consider that the worker’s position is supported by of 
the letter the secretary-treasurer of his union, which is consistent with the testimony of 
both the worker and his spouse. I have accepted the worker’s testimony with reference to 
policy item #97.32 and I accept that his seniority would have allowed him to pick and 
choose those shifts that would be consistent with his physical capability beyond age 65. 
While I acknowledge the distance in time between the injury [27 years old] and the worker 
reaching age 65 and that this makes it difficult to establish a pre-injury intention to retire 
beyond that age, I place significant weight on the largely uncontradicted evidence of the 
worker, his union, and his spouse that support his pre-injury intentions and his ability to 
perform the work beyond the age of 65. 

 
2.3. SOCIAL TIES 
 
WCAT-2015-03860 (Yue):  
 

The worker testified at the oral hearing that the nature of his employment compelled him 
to work beyond the age of 65.  He was already a longshore worker for 20 years by his mid-
30s and, because he had started working at such a young age, he viewed several co-
workers as father figures.  The docks also offered a place to socialise such that he often 
stayed at work despite the ability to go home earlier.  Since the change in mandatory 
retirement rules, many of his co-workers worked beyond the age of 65 into their early 
70’s.  Those who did not continue working seemed to lose their identity and died 
prematurely.  The worker testified under oath that he would continue to work, likely in a 
diminished capacity, even if he won the lottery. 
 
… 
 
…I find that the worker’s evidence establishes that he would have likely worked beyond 
the age of 65. 

 
 
WORK ETHIC 
 
WCAT-2013-00816 (Murray):  
 

[106] Before he was injured, the worker testified that he had not planned exactly how long 
he would work for; he simply understood that he would never stop working because he 
had a younger wife, a baby, and a mortgage. He simply figured he would be working until 
his daughter graduated from high school, when he would be 78. In 2007, when she was 
born, he had some savings and he used some of that money to renovate his home because 
he did think for a minute that he would not be able to "work after retirement until my 
daughter turned 18." His injury changed that. … 43



 
          WCB Pensions 2018 
 
 

[107] There is ample evidence on file, and as confirmed by the worker during the oral 
hearing, that he enjoyed working, and was a workaholic. … 

 
[108] The worker submitted that he had a strong financial and emotional need to continue 
working long past age 65, rooted not only in his longstanding obsession with working, but 
also his more recent circumstances (just prior to his injury) of having a baby with his new 
wife and their purchase of a home. I note that his psychological assessment described how 
he grew up in poverty and was obsessed with financial security. He agreed that he is not a 
"traditional" worker in the sense of having a long-term attachment to one employer; 
however, he contended that he had been entrepreneurial his entire life and he fully 
intended to keep working after age 65, not only for financial reasons but also for his own 
psychological well-being. For years prior to joining the accident employer, he had been self 
employed and he clearly has a preference for self-employment. He explained that there 
was no way that he was going to be sitting at home with his wife out working. This is in 
keeping with the evidence on file that he needed to work as it made him "crazy" to stay at 
home and not be working.  
… 
 
[111] PD #C5-1 provides that retirement is not defined in the Act, but officers should 
consider the usual meaning of the word in determining the retirement age to apply to a 
worker's benefits. A worker who is a viable entity in the workforce with a consistent, active 
attachment to employment is not considered to be retired. A worker does not have to be 
employed on a full-time basis in order to be considered working. However, an individual 
who has substantially withdrawn from the workforce and no longer has a consistent 
attachment to employment, but picks up work on a sporadic basis or generates some 
income from a hobby is considered to be retired. For example, a worker who previously 
ran an auto body shop, sells his business, and retires. As a hobby, he occasionally 
purchases lawn mowers, fixes them up, and sells them. Although he receives a small 
amount of payment for his hobby, this individual would still be considered retired. Leisure, 
rather than employment, is the predominant feature in his life.  
 
[112] Based on the above definition, I am satisfied that the worker would not be 
considered to have retired when he began his new business venture. I would not see it as a 
hobby, given his financial and life circumstances.  
 
[113] I am mindful that payment of pensions beyond age 65 was intended to be in limited 
situations, as noted by the panel in WCAT-2011-02456. The limited exceptions, in that 
panel's view, were those where the evidence established an appropriate situation as well 
as motive and opportunity. In addition, several WCAT decisions6 have indicated that the 
evidence of the worker's work history, showing a strong work ethic and a willingness and 
ability to adapt to job market conditions, or evidence that the worker has returned to work 
in spite of disability because of some combination of a work ethic and financial need are to 
be considered when determining whether a worker would continue to work past age 65.  

                                                      
6 See, for example, WCAT-2009-00861, WCAT-2009-00150; WCAT-2006-02589; WCAT-2006-04378; and WCAT-2009-
00328.  44
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[114] I am satisfied the evidence established the worker had a strong motive and the drive 
to work beyond age 65. I am also satisfied that he had formed a sincere intention to work 
beyond age 65; that he needed to work past age 65; that he was more than willing to work 
past age 65; and that he would have made the opportunity to do so (through self-
employment or, if not, through some form of other employment, given his circumstances 
and his past history). I have also questioned, as is necessary, whether he would have been 
physically able to work past age 65. There is medical evidence with respect to the worker's 
prior health problems, including his chronic ulcer and stomach problems. Nonetheless, 
there is no persuasive evidence that those health issues affected his ability to work in the 
past or that they will in the future. It would be purely speculation to conclude that health 
issues would preclude him from working.  
 
[115] In summary, the PD #C5-1 provides that the worker's particular employment 
circumstances and personal life situation have to demonstrate that it is more likely than 
not the worker would have both the motive and the opportunity to work beyond age 65, 
and had made plans to do so. I find that the worker's employment circumstances (his 
previous self-employment endeavours, coupled with his plans for self-employment after 
age 65), and his personal life situation (younger wife, baby daughter, limited financial 
resources and savings, psychological need to work) have established both the motive and 
the opportunity to work beyond age 65. I find the worker's situation meets the criteria 
outlined in policy and in PD #C5-1, as I am satisfied that his stated intention to work is fully 
supported by his need, motivation, and opportunity.  
 
[116] The question then arises with respect to when he would retire. PD #C5-1 provides 
that if the officer is satisfied that the worker would have worked past age 65, the worker's 
benefits will be paid to the date the officer determines the worker would have retired. To 
decide on the retirement date, the officer considers the same evidence presented when 
considering the established retirement age of 65. The officer can do no better than 
estimate a retirement date based on the available evidence, keeping in mind factors such 
as the worker's age, the worker's general health, and the physical demands of the worker's 
employment. The retirement date should reflect the age to which the worker would likely 
have continued working, if not for the compensable injury.  
 
[117] Further, policy item #41.00 provides that if evidence of the worker's statement of his 
intended retirement date is not independently verifiable, the Board will make a 
determination based on the evidence available, including information provided by the 
worker. There is no independently verifiable evidence about how long the worker 
intended to work for past age 65. It is his evidence that he expected to work until his 
daughter was age 18, at which time he would be age 78 and his wife would then be age 59. 
I have no evidence to the contrary, and age 78 is in keeping with his stated financial, 
moral, and psychological needs to continue working. I also have no persuasive medical 
evidence that he would not have been fit to continue working to that age in the absence of 
his injury.  
 
[118] I allow the worker's appeal on this issue and find that he would likely have continued 
working until age 78, but for his injury.  45
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OCCUPATION OR HOBBY?  
 
WCAT-2013-01891 (Baker):  
 

[10] The worker, who is now 61 years old, had been employed as a carpenter for 35 years. 
… 

 
[11] The worker injured his left shoulder on May 22, 2008 while in the course of the above 
employment as a scaffolder.  

 
… 

 
[36] While the worker did not provide a great deal of independent evidence concerning his 
pre-injury retirement expectations, I am satisfied that he did expect to continue working as 
a scaffolder until age 70. The testimony of R, which I accept, confirms that it is not unusual 
for a scaffolder to work beyond age 65. It also supports a conclusion that there would 
continue to be work available. As well, I accept the testimony from the worker and his 
brother that they had discussed their retirement intentions. The worker’s brother, who 
was not present when the worker testified, confirmed the worker’s statement that his 
intention was to work as a scaffolder until age 70.  

 
… 

 
[38] It was argued that the deemed age of retirement could be extended even further, 
given that the worker intends to work as a trapper for as long as he can. 

 
[39] Neither the Act nor the policy defines what retirement means. Although these were 
not referred to directly in the submission, there are cases which discuss whether the 
“retirement” in question should be restricted to the occupation held at the time of injury. 
My view on that point is that it should not. Whereas once it was common for an individual 
to have only one occupation during their working career, that is no longer so. In the 
absence of legislation or policy which restricts the meaning of retirement, I cannot accept 
that it would be legally correct to infer such a restriction.  

 
[40] The difficulty that I have with the worker’s position is that his intention to operate a 
trap line falls somewhere between a hobby and an occupation. On the evidence before 
me, I conclude that it is much closer to a hobby.  

 
[41] In his statement provided after the hearing, the worker stated he expected to earn 
somewhere between $20,000 and $30,000 per year from his trap line. I have no doubt that 
the worker, with his years of experience, has the knowledge to operate a trap line. 
However, I also note that he last operated a trap line, according to his recent statement, 
sometime in the 1990’s. He said that he earned somewhere between $5,000 and $7,000 
per season then, but with the ability to work a registered line full time and with the 
present increase in prices (as evidenced by the information provided post hearing), he felt 
he could do much better.  46
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[42] The worker also described the work necessary to operate a trap line. The preparatory 
work was done in the summer, making sets, cutting trails and building a cabin. Feed 
stations are put out to draw animals into the area. In the winter, the traps are checked 
every day and the skinning is done at night.  

 
[43] While this may sound idyllic to one who enjoys a wilderness life, as I have no doubt 
the worker does, I conclude that it is also not an easy life. Neither is working as a 
scaffolder but in that occupation, the worker would have the company and support of 
others. That would not be the case with working as a trapper which, from the worker’s 
description, I judge to be a physically demanding job. It is self-evident that as we age, our 
capacity to undertake strenuous tasks diminishes. I find it more likely that while the 
worker may be able to earn enough from a trap line to support his hobby and perhaps a bit 
more, it is not the equivalent of an occupation.  

 
[44] In summary, I find that the worker’s entitlement to a pension should be extended to 
his 70th birthday and shall conclude on that day.  

 
RESILIENCE 
 
R0216838 - June 14, 2017 (Rooney):  
 

The Board accepted that the worker without uld have worked past age 65 and 
determined that the worker’s disability award would conclude at age 70.  In reaching this 
conclusion, the Board found that due to the effects of a prior compensable left knee injury, 
it was unlikely that the worker would have been able to work past age 70. 

 
The worker’s representative submits the worker intended to work until at least 
until age 75.  … 

 
…I have considered whether the worker’s pre-existing left knee disability would have 
precluded the worker from working to age 75.  I note that the worker received a 
permanent partial disability award of 2.5% of total disability in regards to his compensable 
left knee injury.  This would indicate that the injury was relatively minor.  I accept the 
worker’s evidence that his preinjury work fell within the permanent limitations related to 
his left knee injury and that should his knee have become more symptomatic in the future, 
he would look for alternate work with the employer.  I note that the employer is a large 
employer with a wide variety of positions and does not have a mandatory retirement date.  
This supports the worker‘s statement that in the event his current job duties became too 
demanding, he would have the opportunity to apply for other work with the employer. 

 
… I find that the worker’s award should continue to age 75. 
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